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Mr. Jonnson of Colorado, from the Committee on Interstate 
Foreign Commerce, submitted the following ‘“& 


REPORT 
[To accompany 8. 2364] 


The Committee on Interstate and Foreign Commerce, to which was 
referred the bill (S. 2364) to authorize the Interstate Commerce Com- 
mission to revoke or amend, under certain conditions, water carrier 
certificates and permits, having considered the same, reports favor- 
ably thereon with an amendment and recommends that the bill as 
amended do pass. 


PURPOSE AND NEED OF THE LEGISLATION 


The need for S. 2364, which would authorize the Interstate Com- 
merce Commission under certain conditions to revoke or amend 
certificates and permits of water carriers, arises because part IIT of 
the Interstate Commerce Act does not now provide revocation 
authority and procedure such as are found in part II and part IV 
with reference to motor carriers and freight forwarders, respectively. 
The United States Supreme Court, in United States v. Seatrain Lines, 
Ine. (329 U. S. 424), has indicated that the Commission is without 
authority to revoke water carrier certificates or permits in whole or 
in part, once they have become effective and the time fixed for 
requesting rehearing or reconsideration has passed. 

This bill would place water carriers in a position similar to that of 
other carriers. It would provide the means for a more flexible and 
equitable control over the supply of domestic water transportation 
than is now possible. 

The present lack of revocation authority as to water carriers has 
become important because a considerable number of the prewar 
operators have found it impracticable or inexpedient to resume opera- 
tions since the close of World War II. Consequently, existing water- 
carrier service in some important areas is far below the prewar service. 
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The Interstate Commerce Commission has reported that about one- 
fourth of the presently outstanding water-carrier operating authorities 
are not being used and that in some instances this: condition has per- 
sisted for some time. 

It has been further stated by the Commission! that the traffic 
and revenues of carriers on the inland waterways have improved 
substantially; but that the coastwise and intercoastal carriers, ham- 
pered by constantly rising terminal handling costs, continue virtually 
as marginal operators. Package-freight service no longer exists on 
the Great Lakes and less-than-bargeload service has all but dis- 
appeared from the other inland waterways. A few carriers are said 
to be experimenting with various devices and projects for the improve- 
ment or resumption of these services, but little tangible progress 
has been made thus far. 

Dormant or unused operating rights could be a major cause of this 
condition, because the existence of such outstanding certificates and 
permits may be revived at any time, causing an adverse effect upon 
old and new operators. The Commission points out that the exist- 
ence of these dormant operating authorities also makes it difficult to 
determine to what extent duplicating new authorities should be 
granted considering the danger of an eventual surplus of competitive 
service which might be injurious to both the carriers and the general 
public. 

For these reasons the Commission, beginning in 1947, and in its 
subsequent annual reports to the Congress, has recommended that 
“part III of the act be amended by adding after section 312 a new 
section (312a) containing provisions for revocations of water carrier 
certificates or permits.”” Accordingly, the Commission at the hear- 
ings before this committee generally supported the purpose of S. 2364, 
but suggested certain amendments for consideration. The Com- 
mission’s general position on this matter was stated as follows:? 

Although water carriers should have reasonable protection against loss of their 
operating rights where abnormal or special conditions have hindered resump- 
tion or continuance of operations, we do not believe it to be in the public interest 
that certificates and permits be held indefinitely regardless of the reasons for 
their nonuse. We believe that we should have authority to determine upon 
the facts of each case whether operating rights should be revoked for nonuse.* 

The principal changes in S. 2364 suggested by the Commission 
were designed to make it clear that the revocation authority would 
be made contingent upon ‘‘willful” failure to engage in or continue 
service, since it is recognized that the nature of water carriage and 
the size of equipment used is such as to make it impracticable for some 
water carriers to provide service at all times to all ports within the 
scope of their operation authorities. The other revisions proposed 
were to make the language and terms of S. 2364 conform more closely 
with the comparable revocation provisions of part II and part 1V 
of the: act. 

Other witnesses * testifying in support of this bill emphasized the 
need of the Interstate Commerce Commission having discretionary 
authority which would enable it to take into account “extenuating 
circumstances”’ and to exercise such authority in the event of a 





1 Sixty-fifth Annual Revort, 1951, p. 128. 

2 Testimony of Commissioner Mahaffie, committee hearings, p, 816. 
3 Ibid., p. 817. 

4 Committee hearings, pp. 816-828. 
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“willful” failure to operate. The principal opponent ® of this bill 
argued against any revocation authority. He contended that nobody 
is being “hurt” by the existence of dormant water carrier certificates 
and that, considering rapid changes in the water transportation 
industry and with increasing rail freight rates, ‘‘it could well be that 
an unprofitable water freight today will become profitable this year 
or next, with the result that adequate transportation services will be 
provided by present holders of certificates or permits.’ 

As other witnesses have pointed out, it would appear that the bill 
should provide reasonable protection of the operating authorities of 
water carriers who may be compelled, by the force of economic circum- 
stances, to curtail or cease their operations temporarily. The sug- 
gestions made in this regard have been taken into account by the 
committee in preparing this bill. 


SCOPE OF THE LEGISLATION 


The committee feels that the bill being reported will accomplish the 
purpose of the legislation, upon which there has been general agree- 
ment, while at the same time avoiding the pitfalls and excesses often 
present in an increase of restrictive regulatory power. While the bill 
‘provides reasonable protection to water carriers against loss of their 
operating rights, where abnormal or special conditions have hindered 
resumption or continuance of operations, it nevertheless gives the 
Commission effective power to revoke or suspend water-carrier rights 
for cause. 

S. 2364 amends section 309 of the Interstate Commerce Act by add- 
ing thereto revocation provisions similar in substance to those con- 
tained in section 212 (a) of part IT and section 410 (f) of part IV of 
the Interstate Commerce Act, with the important addition that failure 
to engage in, or to continue to engage in, the operation authorized by 
the Interstate Commerce Commission becomes a reason why the 
Commission may, after notice and hearing, suspend, change or revoke, 
in whole or in part, the certificate or permit in effect. This is accom- 
plished by adding a new paragraph (h) to section 309 of part IIT. 

The provision for suspension, change or revoc ation for (1) “willful 
failure to comply with any provision of part upon ’ and (2) willful 
failure to comply “with any lawful or rule, or regulation of the 
Commission promulgated thereunder, or’ (3) “with any term, condi- 
tion, or limitation of such certificate or ae, brings water carriers 
under the same provisions as exist for motor carriers and freight 
forwarders 

While the Commission feels that these provisions allow them to deal 
adequately with the problem of dormancy, due to the fact that cer- 
tificates and permits are specifically conditioned, in their terms, upon 
the exercise of the authority, the committee has sought to emphasize 
one of the primary objectives of the legislation by specifying that 

“willful failure to engage in, or to continue to engage in, the operation 
authorized”’ shall be reason for suspension, change, or revocation of 
certificates and permits. 

The committee has, however, followed the suggestion of the Com- 
mission and other witnesses by making the revocation power con- 





5 Committee hearings, Chester C. Thompson, p. 815. 
6 Committee hearings, p. 815. 
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tingent upon willful failure to engage in or continue service. The 
committee thus spells out its recognition of the fact that the nature of 
water carriage and the size of its equipment makes it impracticable to 
provide service at all times and at all ports within the scope of oper- 
ating authorities. This addition provides the Interstate Commerce 
Commission with the proper administrative authority to protect and 
safeguard the health of the industry. 

In setting a period of 15 days as the minimum reasonable notice 
before suspension, the committee takes cognizance of the successful 
operation of the same time limit with regard to suspension cases of 
motor carriers and freight forwarders, and expresses its confidence 
that the Interstate Commerce Commission will use its powers with 
prudence and justice. 


CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter printed in italics, existing 
law in which no change is proposed is shown in roman): 


INTERSTATE COMMERCE AcT 

Sac, 300...* *.S. 

* * * * * * * 

(h) Certificates and permits shall be effective from the date specified therein, and 
shall remain in effect until suspended or terminated as herein provided. Any 
such certificate or permit may, upon application of the holder thereof, in the discretion 
of the Commission, be amended or revoked in whole or in part, or may upon complaint, 
or on the Commission’s own initiative, after notice and hearing, be suspended, changed, 
or revoked, in whole or in part, for willful failure to comply with any provision of part 
III of the Interstate Commerce Act, or with any lawful order, rule, or regulation of the 
Commission promulgated thereunder, or with any term, condition, or limitation of 
such certificate or permit, or for willful failure to engage in, or to continue to engage 
in, the operation authorized by such certificate or permit. The right to engage in 
transportation in interstate or foreign commerce by virtue of any certificate or permit, 
or any application filed pursuant to the provisions of subsection (a) of this section, or 
temporary authority under section 311 (a), may be suspended by the Commission upon 
reasonable notice of not less than fifteen days to the carrier, but without hearing, for 
failure to comply, and until compliance, with the provisions of section 306 (a) or 
306 (e) or with any lawful order, rule, or regulation of the Commission promulgated 


thereunder.”’ 








